
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   10/23/17 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC16-00566 
CASE NAME: MASSIS VS. NESHEIWAT 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY NIMER MASSIS 
* TENTATIVE RULING: * 
 

Plaintiff/Cross-Defendant Nimer Massis (“Massis”) moves for terminating sanctions, 

or in the alternative, orders compelling further responses, evidence sanctions and/or monetary 

sanctions.  The relevant history of the case is as follows.   A default judgment was entered 

against defendant Ayman Nesheiwat (“Nesheiwat”).  He then filed a motion to set aside the 

default, which was granted.  He answered and filed a cross-complaint.  Plaintiff then served 

discovery requests, including interrogatories, document requests, and requests for admission.  

Nesheiwat did not respond at all.  On Massis’s motion, the requests for admission were deemed 

admitted, sanctions imposed, and a deadline given to respond, without objection, to the other 

requests.  Defendant did not respond to the motion at all. 

Nesheiwat then asked Massis to extend the court-imposed deadline, which plaintiff did.  

Nesheiwat did not respond at all by the new deadline. 

Massis now moves for terminating sanctions (striking the answer and cross-complaint), 

or, in the alternative, issue sanctions.  Nesheiwat has filed no response to the motion. 

Terminating sanctions are considered a last resort, and are to be imposed only where 

justified by a variety of factors, including “whether a sanction short of dismissal or default would 

be appropriate to the dereliction.”  (Deyo v. Kilbourne (1978) 84 Cal.App.3d 771, 796-797.)  

Terminating sanctions should not be imposed unless lesser sanctions have been attempted 

unsuccessfully.  (Lopez v. Watchtower Bible & Tract Soc. of New York, Inc. (2016) 246 Cal.4th 

566, 604.) 

In this instance, three primary considerations indicate that terminating sanctions are 

appropriate.  First, the Court previously ordered lesser sanctions, which did not result in 

compliance.  Second, Nesheiwat has not filed late, incomplete, or evasive responses, but has 

filed nothing at all. This is despite the fact that an extension was granted, and the discovery 

does not appear to be particularly extensive. Third, Nesheiwat has filed no response to either 

the prior motion or this motion.  Thus, no excuse for his behavior is offered.  On these facts, the 

Court concludes that the failure to respond is willful and deliberate, and that a lesser sanction 

would not be effective. 

 Accordingly, the Court hereby orders:  (1) Nesheiwat’s cross-complaint is stricken; (2) 

Nesheiwat’s answer is stricken; (3) the default judgment entered on June 21, 2016, previously 

vacated, is reinstated; (4) Massis is awarded a monetary sanction of $1,060. 
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 2.  TIME:  9:00   CASE#: MSC16-00856 
CASE NAME: MARIN COMMUNITY COLLEGE VS. MARCY WONG 
HEARING ON DEMURRER TO 3rd Amended CROSS-COMPLAINT of MARCY WONG 
FILED BY SWINERTON MANAGEMENT COMPANY 
* TENTATIVE RULING: * 
 
 Cross-Defendant Swinerton Management Company’s (“Swinerton”) demurrer to the 
Third Amended Cross-Complaint (“TACC”) of Defendant and Cross-Complainant Marcy Wong & 
Donn Logan Architects (“MWDL”) is sustained without leave to amend.  On June 28, 2017, the 
Court granted Swinerton’s motion for judgment on the pleadings, for reasons fully explained in 
that order and which will not be repeated in detail here.  The Court permitted MWDL to amend 
its Second Amended Cross-Complaint to allege that Swinerton was a joint tortfeasor.  
      
 On July 20, 2017, MWDL filed a TACC.  The TACC alleges only one claim against 
Swinerton, for equitable indemnity.  In the TACC, MWDL has added more detailed allegations, 
which are reflected in Paragraphs 30-35, best summarized in Paragraph 35, where it alleges 
that “Swinerton’s negligent performance of its services to MCCD was the true cause of the 
design and construction administration errors that MCCD alleges in its Complaint.”  The new 
allegations do not attach the contract, nor do they cite to particular provisions of the contract, 
which is presumably intended to bolster the argument that they give rise to a tort claim, rather 
than a breach of contract claim.  Nonetheless, the facts alleged all arise from Swinerton having 
agreed to provide specified services.  Swinerton has demurred to the equitable indemnity cause 
of action on the ground that it continues to allege only a negligent breach of contract and does 
not plead any independent tort duty was violated.  It asserts that it is not a joint tortfeasor and 
therefore cannot be subject to an equitable indemnity cause of action.    
  
 The inquiry is whether MWDL has pled that Swinerton committed a tort (negligence), 
such that it jointly caused the District’s injury.  Specifically, the issue is when does a negligent 
act amount to a breach of contract and when does it amount to a breach of a tort duty, and 
which one do we have here.  This issue is fully set out in the Order After Hearing, filed June 28, 
2017, in which the court found the negligent acts complained of with respect to Swinerton to be 
merely breaches of contract, not tort duties.  Ehrlich v. Menezes (1999) 21 Cal.4th 543 is 
instructive as to how to make this distinction.   
  
 In Ehrlich, the Supreme Court stated that “conduct amounting to a breach of contract 
becomes tortious only when it also violates a duty independent of the contract arising from 
principles of tort law.” Id. at 551.  It then explained the few situations in which there is an 
independent duty.   

 
Tort damages have been permitted in cases where a breach of duty directly 
causes physical injury; for breach of the covenant of good faith and fair dealing in 
insurance contracts; for wrongful discharge in violation of fundamental public 
policy, or where the contract was fraudulently induced.  In each of these cases, 
the duty that gives rise to tort liability is either completely independent of the 
contract or arises from conduct which is both intentional and intended to harm.   
 

Id. at 551-552.  (citations omitted)  
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             In our case, as in Erlich, there is no allegation that Swinerton acted intentionally.  There 
is no allegation that Swinerton committed fraud or conversion or breached the contract in a way 
that was deceitful or coercive.  There is no ‘special relationship’ between these parties.  
MWDL’s claim for equitable indemnity is simply a claim for negligent breach of contract, which is 
not sufficient to state a claim for violation of an independent tort duty.   
  
 MWDL cites a number of cases for the proposition that Swinerton owed an independent 
duty of due care to perform under its contract with the District.  None are on point.  In Michaels 
v. Benavides (1998) 61 Cal.App.4th 681, the court did repeat some case law stating that a party 
can be liable both for breach of contract and for negligence, but did not discuss them in detail.  
Instead, the Court’s focus, and only true holding, was that the corporate officer who committed 
the torts was not insulated by the protections afforded the corporate entity.  In Eads v. Marks 
(1952) 39 Cal.2d 807, tort liability was found because the negligent act caused physical injury, 
a recognized exception.  Id. at 809.   Bobrow/Thomas & Associates (1996) 50 Cal.App.4th 1654, 
1661, had little discussion of the merits of the issue in this case, simply addressing issues 
concerning a “good faith” settlement, and noting that parties could be jointly and severally liable 
where their negligence created an indivisible injury. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-02236 
CASE NAME: CURIEL VS. STONE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY DARLENE STONE 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Darlene Stone (“Defendant” 

or “Stone”). The Demurrer relates to the Second Amended Complaint (“SAC”) filed by Plaintiff 

Ricardo Curiel, Plaintiff Brinda Forrest, and Plaintiff Rafael Curiel (collectively, “Plaintiffs”). 

The Plaintiffs are in pro per. The SAC pleads causes of action for (1) quiet title; (2) promissory 

estoppel; and (3) estoppel by silence. 

This Court previously sustained a demurrer to Plaintiffs’ First Amended Complaint on July 3, 

2017; the FAC pled causes of action for (1) quiet title; (2) breach of duty; (3) carelessness and 

negligence; (4) privity in title; (5) right of possession; and (6) equitable remedy. Plaintiffs filed 

their SAC on July 20, 2017. Defendant demurs to the SAC pursuant to Code of Civil Procedure 

§§ 430.10(e).  

For the reasons given below, the Demurrer is sustained, without leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 

Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 

alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 

550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 

reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 

source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
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Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 

at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 

complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 

California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 

and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 

465, 477. 

Factual Background 

This case relates to an estate which includes a mobile home located at 308 Via Peralta, Lot #19, 

Pacheco, CA (the “Property”). SAC at ¶ 17. The Property is registered to Maria L. Curiel (“Ms. 

Curiel”) as sole owner. Id. at ¶ 18. Ms. Curiel passed away on April 10, 2009. SAC at ¶ 21. 

Plaintiff Ricardo Curiel is the son of Ms. Curiel, Plaintiff Brinda Forrest is Plaintiff Ricardo 

Curiel’s ex-wife, and Plaintiff Rafael Curiel is the son of Ms. Curiel. SAC at ¶¶ 2-3. Both Plaintiffs 

reside at the Property. Id. Defendant, niece of Ms. Curiel, is the Executor of the Estate of Maria 

L. Curiel. SAC at ¶ 4. 

Analysis 

Quiet Title (First Cause of Action) 

Plaintiffs’ claim for quiet title to the Property is premised on a theory of adverse possession. 

See SAC at ¶ 2-3 (Plaintiffs hold “Actual Adverse Possession of the Property”). “The elements 

of adverse possession are as follows: ‘(1) Possession must be by actual occupation under such 

circumstances as to constitute reasonable notice to the owner. (2) It must be hostile to the 

owner’s title. (3) The holder must claim the property as his own, under either color of title or 

claim of right. (4) Possession must be continuous and uninterrupted for five years. (5) The 

holder must pay all the taxes levied and assessed upon the property during the period.’” 

Aguayo v. Amaro (2013) 213 Cal.App.4th 1102, 1110. 

The fact that a mobile home typically is personal property, not real property, does not by itself 

bar application of the doctrine of adverse possession. Code Civ. Proc. § 760.020(a) (“An action 

may be brought under this chapter to establish title against adverse claims to real or personal 

property or any interest therein.”). 

As the Court noted in its order on the previous Demurrer, the requirement of hostility “does not 

mean that the parties have an actual dispute over the title, but merely that the claimant’s 

possession is without recognition of any rights of the true owner.” Miller & Starr, § 16:13, at 34; 

Estate of Williams (1977) 73 Cal.App.3d 141, 147. For a claimant’s possession to be adverse 

and hostile under a claim of right, “it must be wrongful to the true owner, without authority, 

consent, or permission, against the owner’s will, and without recognition of the owner's rights.” 

Miller & Starr, § 16:13, at 35; § 325. 

Although Plaintiffs have made some progress in the SAC, they have not alleged that their 

possession was hostile to Ms. Curiel. The FAC alleges that at the time of Maria L. Curiel’s death 

“Daniel Curiel and Ricardio Curiel resided with Mrs. Curiel providing her full time care, 

maintain[ing] the property and pay[ing] the expenses of the property, which include[d] utilities, 
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lot fees and taxes.” SAC at ¶ 20. These allegations are inconsistent with the conclusion that 

Plaintiffs’ occupation was “hostile to the owner’s title.” The SAC alleges that Plaintiff Brinda 

Forrest began her occupancy on November 1, 2009. SAC at ¶ 27. The SAC further alleges that 

“Brinda Forrest was ‘To Be Sold’ and occupancy would only be for a few months.” Id. at ¶ 28. 

This allegation is also inconsistent with the hostility requirement. 

Furthermore, Plaintiffs have not alleged that they paid property taxes for five years for the 

mobile home. See Aguayo, supra (adverse possession requires that the claimant pay all taxes 

levied against the land). They allege that “[t]axes have been paid by Plaintiffs through 

reimbursement of paying the Estate expenses and through privity in co-tenancy.” SAC at 

¶ 61(E). This allegation is unclear; the Plaintiffs have appeared to allege that the Estate has 

paid the expenses and that they are entitled to claim them “through privity in co-tenancy.” 

(See also SAC at ¶ 60 (“The Plaintiffs contend the stipulation of privity in its entirety, resolves 

the Adverse Possession element of Property taxes.”)). Plaintiffs have cited no authority, and the 

Court is not aware of any, under which privity could be used as a vehicle to satisfy this element. 

Furthermore, the use of privity to satisfy this element seems counter to the nature of a claim for 

adverse possession. Moreover, since Plaintiffs seek title to the mobile home, not the underlying 

land upon which it sits, payment of the property tax on the land is not relevant to the claim. 

As a consequence, Plaintiffs have failed to allege facts sufficient to state a cause of action 

for quiet title. The Demurrer to Plaintiffs’ cause of action for quiet title is sustained, without leave 

to amend. 

Promissory Estoppel 

The elements of a promissory estoppel claim are “(1) a promise clear and unambiguous in its 

terms; (2) reliance by the party to whom the promise is made; (3) [the] reliance must be both 

reasonable and foreseeable; and (4) the party asserting the estoppel must be injured by his 

reliance.” Jones v. Wachovia Bank (2014) 230 Cal.App.4th 935, 945. 

The basis for Plaintiffs’ promissory estoppel claim is unclear. The SAC alleges that: 

The “Executor” promised Maria L. Curiel to administer her Estate. The “Executor” 

promised the Plaintiffs to sell the Mobilehome and distribute the proceeds within 

a timely manner if Plaintiffs pay the Mobilehome expenses. “Executor” continually 

implies ownership of the Mobilehome to Ricardo Curiel leading the Plaintiffs to 

believe a promise of ownership. 

SAC at ¶ 62(A). 

Again, as the Court noted in its prior Order, “during the pendency of the probate proceedings, 

all questions between the executor and the beneficiaries concerning its acts as executor and its 

relationship with them, are within the exclusive jurisdiction of the probate court.” Spencer v. 

Crocker First Nat. Bank (1948) 86 Cal.App.2d 397, 404 (“Spencer”). To the extent the 

allegations of this claim are directed towards the Executor’s duties with respect to the 
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administration of Ms. Curiel’s estate, they are properly heard in the probate case concerning 

this Estate. 

The Demurrer to Plaintiff’s cause of action for promissory estoppel is sustained, without leave 

to amend. 

Estoppel by Silence 

“Estoppel by Silence” is not a recognizable cause of action. The substance of these allegations 

(SAC ¶¶ 63-64) relate to their claim for title to the Property. However, as discussed further, 

above, Plaintiffs have failed to allege facts sufficient to state a cause of action for quiet title. 

The Demurrer to Plaintiff’s cause of action for estoppel by silence is sustained, without leave 

to amend. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-02236 
CASE NAME: CURIEL VS. STONE 
HEARING ON MOTION TO STRIKE SECOND AND THIRD CAUSES OF 
ACTION FILED BY DARLENE STONE 
* TENTATIVE RULING: * 
 
Before the Court is a Motion to Strike the second and third causes of action of Plaintiff Ricardo 
Curiel, Plaintiff Brinda Forrest, and Plaintiff Rafael Curiel (collectively, “Plaintiffs”)’s Second 
Amended Complaint filed by Defendant Darlene Stone (“Defendant” or “Stone”). 

California Code of Civil Procedure section 472 provides that a plaintiff may amend a pleading 
without leave of court before an answer or demurrer is filed. Cal. Code Civ. Proc. § 472; see 
also Leader v. Health Indus. of Am., Inc. (2001) 89 Cal. App. 4th 603, 612-13. Where the 
Court’s order sustains a demurrer with leave to amend, “the plaintiff may amend his or her 
complaint only as authorized by the court’s order.” Harris v. Wachovia Mortgage, FSB (2010) 
185 Cal. App. 4th 1018, 1023. The plaintiff may not amend the complaint to add new causes of 
action without having obtained permission to do so, unless the new causes of action is within 
the scope of the order granting leave to amend. Id. Where a cause of action “directly responds” 
to the trial court’s reason for sustaining the demurrer, the rule that new causes of action may not 
be added does not apply. Patrick v. Alacer Corp. (2008) 167 Cal. App. 4th 995, 1015. 

The First Amended Complaint pled causes of action for (1) quiet title; (2) breach of duty; (3) 
carelessness and negligence; (4) privity in title; (5) right of possession; and (6) equitable 
remedy. The Second Amended Complaint pleads causes of action for (1) quiet title; (2) 
promissory estoppel; and (3) estoppel by silence. 

 
Here, the new causes of action for promissory estoppel and estoppel by silence are not 
within the scope of the order granting leave to amend and do not “directly respond” to the 
Court’s reasoning sustaining Defendant’s prior demurrer. However, as discussed further in line 
4, above, these claims fail on the merits. As a consequence, the motion to strike is denied 
as moot. 
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 5.  TIME:  9:00   CASE#: MSC17-01297 
CASE NAME: WING TIP VS. COMMERCIAL FIRE PROTECTION 
HEARING ON MOTION FOR LEAVE TO FILE COMPLAINT IN INTERVENTION 
FILED BY TRAVELERS PROPERTY CASUALTY COMPANY 
* TENTATIVE RULING: * 
 
Travelers Property Casualty Company’s motion for leave to file a complaint in intervention is 

granted.  The moving papers establish statutory grounds and there is no opposition. 

 

  

 6.  TIME:  9:00   CASE#: MSL17-01346 
CASE NAME: LVNV VS. MORGAN 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY LVNV FUNDING LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to have requests for admission deemed admitted is granted.  The requests 

were timely served (pursuant to Code of Civil Procedure section 2033.020(b)), even though 

defendant has not appeared.  No responses were served. 

 

  

 7.  TIME:  9:00   CASE#: MSL17-02027 
CASE NAME: BH FINANCIAL VS. ESCOBAR 
HEARING ON MOTION FOR JUDGMENT 
FILED BY BH FINANCIAL SERVICES, INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for judgment on the pleadings is granted.  The complaint adequately alleges 

the basis for relief, and the answer admits the allegations of the complaint.  No opposition has 

been filed. 

 

  

 8.  TIME:  9:00   CASE#: MSN17-1256 
CASE NAME: RE: BRADLEY G. 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY CORNERSTONE FUNDING, LLC 
* TENTATIVE RULING: * 
 
Hearing required. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   10/23/17 

 
 

- 8 - 

 9.  TIME:  9:00   CASE#: MSN17-1392 
CASE NAME: IN RE L. JOHNSON 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED 08-02-17 BY JG WENTWORTH 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

10.  TIME:  1:30   CASE#: MSL16-03597 
CASE NAME: BANK OF AMERICA VS. CELESTINO 
COURT TRIAL - ONE HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of all parties. 
 

 

 


